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and study of safety devices, as is pointed out by the dissenting opinion, 
cannot accurately be deemed incidental to the normal recreational 
objects of the park. The decision, — a precedent, it is submitted, sub- 
versive of the worthy tradition of careful legislative control over the 
Central Park, — shows again that Judge Dillon is perhaps too com- 
placent in his opinion of the manner in which judicial theory has 
answered the problems raised in the control of our parks. 



The Power to Make Treaties. — On the authority of cases like 
Geer v. Connecticut, 1 the lower Federal courts held unconstitutional a 
Congressional enactment regulating the shooting and capture of certain 
migratory birds. 2 Before this question was adjudicated by the United 
States Supreme Court, 3 the Federal Government negotiated a treaty 
with Great Britain on behalf of Canada for the protection of these 
birds. 4 This time the Congressional statute, passed to effectuate the 
treaty, was upheld, 5 though it embodied substantially the terms of the 
earlier act. The United States Supreme Court, two Justices dissenting, 
affirmed the decision in Missouri v. Holland (April 19, 1920, Oct. Term, 
1919 — No. 609). What Congress could not do directly the courts 
permitted it to do indirectly through the agency of the treaty-making 
power. 8 Why? 

The Constitution delegates to the Federal Government the power 
to make treaties, 7 forbids the states from making any 8 and provides 
that treaties shall be the supreme law of the land. 9 Since there is no 
express limitation on this broad grant of power, the question arises 
how far our federal system of government, involving the doctrine of the 
distribution of power, imposes any limitations on the power to make 

'(1895) 161 U. S. 519, 16 Sup. Ct. 600. The states are deemed to be 
absolute "owners" of ■wild game within their borders and may forbid their 
capture or destruction absolutely or qualify the privilege to do so in any 
way whatever. 

•United States v. Shauver (1914) 214 Fed. 154; United States v. Del- 
kirk (1919) 258 Fed. 775; (1913) 37 Stat. 828, 847. 

'Carey v. South Dakota (1919) 250 U. S. 118, 39 Sup. Ct. 403. This 
case was disposed of by the court on a ground other than its constitu- 
tionality. 

'(1916) 39 Stat. 1702. 

"United States v. Samples (1919) 258 Fed. 479. 

"Of course if the treaty is valid the act of Congress is also_ valid as 
a necessary and proper means to execute the treaty. An interesting ques- 
tion might arise how far Congressional legislation may go to be "necessary 
and proper" to effectuate the treaty. Under the facts of the present case, 
however, no such question is presented. 

*U. S. Const, Art. II, § 2. "He (the President) shall have power, by 
and with the advice and consent of the Senate, to make treaties, provided 
two-thirds of the senators present concur." 

"U. S. Const., Art. I. "No state shall enter into any Treaty, Alliance 
or Confederation". 

'U. S. Const., Art. VI. "The Constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all treaties made, 
or which shall be made under the authority of the United States, shall 
be the supreme law of the land, and the judges in every state shall be 
bound thereby, anything to the contrary notwithstanding." 
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treaties. In other words, what is the measure of the extent of the 
treaty-making power? 

It is now well settled that the branch of our government authorized 
to make treaties has concurrent jurisdiction with Congress over sub- 
jects normally within the control of the latter. 10 This is shown by the 
fact that thus far no treaties have ever been declared unconstitu- 
tional, 11 though they have covered revenue laws, commercial regulations 
and other matters within the enumerated powers of Congress. 12 Were 
a treaty to call for the payment of money by the United States, — which 
Congress alone can authorize, — 1S an Act of Congress, to be sure, would 
be necessary for its effective execution; but this need of Congressional 
cooperation would in no wise impair the international, legal validity 
of the treaty itself. 14 

A few dicta and opinions of writers notwithstanding, 15 a convincing 

"Quincy Wright, Treaties and the Constitutional Separation of Powers 
(1918) 12 Amer. Jour, of Int. Law, 64-84. 

"Crandall, Treaties, Their Making and Enforcement (2nd ed., 1916) 
§110. 

"Quincy Wright, loc at., who treats in admirable fashion this entire 
subject One example may be borrowed from Mr. Wright. By Art. I, 
§ 8 of the Constitution, Congress is given power "to make rules concerning 
captures on land and water." Yet treaty provisions relating to contraband, 
blockade and maritime capture have never been questioned and the courts 
have applied them as law. See The Appam (1917) 243 U. S. 124, 147, 
37 Sup. Ct. 337. Stray instances are to be found where doubt has been 
expressed as to the constitutionality of proposed treaty provisions. The 
Senate in 1844 reported unfavorably on_ a proposed Zollverein with the 
German states because of "want of constitutional competency". The com- 
ment of Mr. Calhoun, famous champion of states' rights, is curious: "If 
this be a true, view of the treaty-making power, it_ may be truly said that 
its exercise has been one continual series of habitual and uninterrupted 
infringements of the Constitution. From the beginning, and throughout 
the whole existence of the federal government, it has been exercised 
constantly on commerce, navigation and other delegated powers." Quoted 
in C. P. Anderson, Extent and Limitations of the Treaty-Making Power 
(1907) 1 Amer. Jour, of Int Law 650. 

"U. S. Const, Art. I, § 9, cl. 7. 

"(1854) 6 Opinions of Atty. Gen. 293: "A treaty, it is true, though 
it be as such a portion of the supreme law of the land, yet may require 
the enactment of a statute to regulate the details of a process or of a 
right, embraced in its stipulations ; but such necessity, if it exists, does not 
affect the question of the legal force of the treaty per se." Again at p. 
296: "If, which is not to be anticipated, Congress refuse to pass the laws 
which might be requisite for the execution of a treaty, it would be the 
case of a treaty violated on the part of the United States . . ." How- 
ever, in such cases, it is often stipulated that the validity of the treaty be 
conditioned on the requisite Congressional legislation. Quincy Wright, 
loc. tit, 66. 

"H. S. Tucker, Limitation on the Treaty-Making Power under the 
Constitution; Siemssen v. Bofer (1856) 6 Cal. 250. The view of the 
latter seems to be that the treaty power is no more than a means of 
exercising delegated federal power and not an independent power in itself. 
Bates, Les Traites Federaux (1915) 40-41 ; 5 Moore, Dig. Int. Law § 736 cites 
the following statement: "That a treaty is no more the supreme law of 
the land than an act of Congress js shown by the fact that an act of 
Congress vacates pro tanto a prior inconsistent treaty. Whenever, there- 
fore, an act of Congress would be unconstitutional as invading the reserved 
rights of the states, a treaty to the same effect would be unconstitutional." 
This seems to be erroneous. It is true, an act of Congress vacates an incon- 
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array of decisions holds that the treaty power may invade fields nor- 
mally forbidden to Congress. Thus, treaty provisions regarding tenure, 
descent and security of alien estates, and personal rights of aliens, — 
matters hitherto within the exclusive control of the states, — have suc- 
cessfully overridden inconsistent state legislation. 10 

It is to be noted, however, that in the cases thus far considered the 
treaties have largely dealt with the property or personal rights of 
foreigners or Indians. In the Migratory Bird Treaty no such elements 
were present. The court, without adverting to this point, took a great 
step in advance by disposing of the instant case on the general proposi- 
tion that the Tenth Amendment was not a bar to this exercise of the 
treaty power, that the title of the states to the birds was speculative, 
that the birds had to be protected somehow, and that the Federal 
Government was the only agency to do this. But, indeed, the distinc- 
tion indicated above does not warrant a different result. We find no 
hint in the decisions that the fact that property or personal rights of 
aliens were involved was controlling. On the contrary, the decisive 
test laid down is a far broader one, viz., is it a legitimate exercise of 
the treaty-making power? 17 In other words, the limits of the treaty- 
making power are to be determined not by the standard of municipal 
law, — does the treaty usurp the prerogatives of Congress, does it 
meddle with matters reserved to the states? — but by the standard of 
international law, — does the treaty embrace a proper subject of inter- 
national negotiation? 18 If it does, it is immaterial that it happens to 
invade otherwise forbidden ground. 10 This is perhaps what Mr. Justice 

sistent treaty. The Cherokee Tobacco (1870) 78 U. S. 616. This is 
because, both being the supreme law of the land, the last enactment must 
prevail since, being inconsistent, both cannot be supreme. But it does 
not follow from this that the measure of the jurisdiction of Congress is 
necessarily that of the treaty-making power. That the contrary is true 
the cases clearly demonstrate. 

"Ware v. Hylton (1796) 3 U. S. 199; Chirac v. Chirac (1817) 15 U. S. 
259; Hauenstein v. Lynhan (1879) 100 U. S. 483; Geofroy v. Riggs (1890) 
133 U. S. 258, 10 Sup. Ct. 295; In re Fattosini (1900) 33 Misc. 18, 67 N. Y. 
Supp. 119; Baker v. Portland (1879) 5 Sawyer 566; In re Quong Woo 
(C. C. 1882) 7 Sawyer 527; see 14 Columbia Law Rev. 667; 33 Harvard 
Law Rev. 281 ; 29 Yale Law Journal 445. Treaties with Indians also 
may nullify state laws. Worcester v. Georgia (1832) 31 U. S. 515. 

"Geofroy v. Riggs, supra, footnote 16, where the court said, "That the 
treaty-making power extends to all proper subject of negotiations between 
our government and the governments of other nations is clear." See to 
the same effect, In re Ross (1891) 140 U. S. 453, 11 Sun. Ct. 897; United 
States v. Forty-three Gallons of Whiskey (1870) 93 U. S. 197. Mr. Justice 
Field in the first Chinese Exclusion Case (1889) 130 U. S. 581, 604, 606, 9 
Sup. Ct. 623, said, "The United States in their relation to foreign countries 
and their subjects or citizens are one nation invested with powers which 
belong to independent nations . . . For local interests the several 
states of the Union exist; but for international purposes, embracing our 
relations with foreign nations, we are but one people, one nation, one 
power." 

"Arthur K. Kuhn, The Treaty-Making Power, 7 Columbia Law Rev. 
173-185; Quincy Wright, he. cit., 82, 93: "The only limitation upon the 
treaty power is found in the ends for which it acts." 

"Quincy Wright, loc. cit., 83; Elihu Root, The Real Question under the 
Japanese Treaty (1907) 1 Amer. Jour, of Int. Law, 278: "Legislative 
power is distributed, . . . judicial power is distributed, . . . execu- 
tive power is distributed, . . . the treaty-making power is not dis- 
tributed; it is all vested in the national government: no part of it is vested 
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Holmes broadly hints at in his opinion in the principal case when he 
says, "Acts of Congress are the supreme law of the land only when 
made in pursuance of the Constitution, while treaties are declared to 
be so when made under the authority of the United States. It is open 
to question whether the authority of the United States means more 
than the formal acts prescribed to make the convention. We do not 
mean to imply -that there are no limits to the treaty-making power, 
but they must be ascertained in a different way." 

The root question, however, still remains : what is a proper subject 
of international negotiations? It should be noted that such a question 
is so deeply interwoven with political strands, that the decision of the 
executive branch of the government would probable be controlling with 
the court. 20 Since our Constitution is silent on this matter, the only 
limitation on the executive choice of a subject for negotiations is to be 
found in our own historical practices and in the practices of other 
nations. An examination into these practices shows that the protection 
of migratory birds falls within the prescribed test. The regulation of 
fisheries, which like game are deemed to be held in absolute control 
by the states, 21 has always been a proper subject of United States 
treaties. 22 On March 19, 1902 a convention, markedly similar to the 
United States treaty, was entered into by the governments of Erance, 
Germany, Austria-Hungary, Belgium, Spain, Greece, Luxemburg, 
Portugal, Sweden, Switzerland and Monaco for the protection of 
migratory birds necessary for agriculture. 23 It would be odd, to say 
the least, that Monaco in its sovereign capacity could accomplish what 
the United States Government could not. The method of approach 
herein suggested to a proper delimitation of the scope of the treaty- 
making power will, it is submitted, help determine the vexing question 
of the constitutionality of labor provisions in any international com- 
pact to which the United States may become a party. If the regula- 
tion of labor conditions is a common subject of- international 
agreements, 2 * it falls within the range of the treaty-making power. 25 
In the adjustment of questions of sharp international import our nation 
ought to be able to meet the other nations of the world on an equal 
footing. A plea of ultra vires on the part of the United States would 
manifestly be intolerable. 

or reserved to the states. In international affairs there are no states, 
there is but one nation." (1898) 22 Opinions of Atty. Gen. 217: "So 
that it is established by judicial decisions of the highest authority that 
the mere fact that a treaty provision annuls or supersedes the law of a 
particular state upon the same subject is no objection to the validity of the 
treaty." For a criticism of this position see W. G. Mikell, The Treaty- 
Making Power under the Constitution, 57 Univ. of Pa. Law Rev. (1909) 
537-40. 

20 2 Butler, Treaty-Making Power (1902) § 460. "If the court possess 
a power to declare treaties void, I shall never exercise it, but in a very 
clear case indeed," per Chase, /., in Ware v. Hylton, supra, footnote 16, 
at p. 237. 

21 McCready v. Virginia (1876) 94 U. S. 391 ; Lawton v. Steele (1894) 
152 U. S. 133, 14 Sup. Ct. 499. 

22 (1898) 22 Opinions of Atty. Gen. 214. 

2J 22 De Clercq, Recueil des Traites de la France, 96. 

2, 8 Proceedings of the Academy of Political Science, No. 3, (July, 1919) 
at pp. 438, 444, where Dr. John B. Andrews and Mr. Abram I. Elkus 
urge that they are. 

"J. P. Chamberlain, The Power of the United States under the Con- 
stitution to Enter into Labor Treaties, ibid., at p. 448. 



